[image: image1.png]AWAITING

[(!UAL[F[CA’I‘[()N

ACCl{lil)l’l‘A’l‘l()N]






Lesson Element
Non-fatal offences against the person: common assault
Instructions and answers for teachers
These instructions cover the student activity section which can be found on page 11. This Lesson Element supports OCR AS Level Law.

When distributing the activity section to the students either as a printed copy or as a Word file you will need to remove the teacher instructions section.
Introduction

Since this topic blends common law and statutory definitions, teachers need to encourage their students’ research skills. ‘Flipped-learning’ is essential in this context. Teachers must allow time before and during lessons for students to have the opportunity to research cases relevant to topics to be or are being discussed.  Alongside this research students must be encouraged to develop skills in order to critique the topic and develop their own understanding of the potential need to reform the law.
The Activity:

This activity offers an opportunity for English skills development. 

 Associated materials: 

‘Common Assault - Assault’ PowerPoint that can be used alongside the worksheet 

Suggested timings: 

Task 1: 30 minutes   

Task 2: 45 minutes 

Task 3: 45 minutes
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Suggested answers for teachers and to be used to develop discussions:
Task 1 – Summarising the law on assault

1. What is meant by the term “the common law”? 
	The common law refers the law that is “common” to all of England and Wales. Developed by judges, the common law took customs and practices and homogenised them so that one set of rules relating to certain issues would apply.


2. What advantages does the definition of assault have in being defined under the common law? 

	(a) Defined by senior, knowledgeable judges, experts in their field; (b) Precise as the decisions of judges relate to specific issues of law e.g. definitions of offences; (c) There is flexibility as later judges can change previous decisions or amend.


3. What is the significance of section 39 Criminal Justice Act 1988?
	This doesn’t provide a statutory definition of assault rather it recognises its existence. Therefore, assault (and battery) are charged under s.39 as a summary offence and s.39 provides guidelines on sentencing tariffs for an assault.


4. For what seems a simple offence to commit the definition of assault has several parts that must be proved. Briefly outline these parts in relation to the actus reus of assault.

	Actus reus: 

· An act not an omission (but allow the students to compare Fagan with DPP v Santana-Bermudez (2003) 

· D must apprehend 


· Immediate

· Force/Violence 


5. Using common law examples define the mens rea of assault. 
	Mens rea:
· Mohan or Moloney Intent, or
· Cunningham (G and R) recklessness


Task 2 – Summarising the cases
This can be used as a class activity but is better utilised as an example of ‘Flipped-learning’ where students can complete the activity before commencing the topic or after the completion of Task 1, but before Task 3.
	Case Name
	Summary of Facts
	Area of Importance in assault
	Ratio decidendi

	Fagan v Metropolitan Police Commissioner [1969]
	D drove his car onto a policeman’s foot and then refused to move it. 
	Whether an omission (a failure to do something) will amount to an assault? 
	An assault must be carried out by an act (or words). 

	Logdon v DPP [1976] 
	D showed V a gun in a drawer. The gun was a fake but V didn’t know that. V was frightened. 
	As the gun was a fake, and not capable of violence in its usual sense as if it were real, would this negate an assault. 
	It does not matter if V was not in danger as long as V apprehended, in their mind, the immediate violence

	Constanza [1997]
	D wrote 800 unsolicited letters to V. The last two contained threats.
	How “immediate” is “immediate”. Could the test be applied to letters sent in the post by D who lived nearby?
	Assault occurred due to the fear of force or violence. D didn’t know if or when this would occur. 

	Ireland (1997)
	D made a series of unsolicited silent ‘phone calls to the V.
	Whether making the ‘phone call and saying nothing can amount to an assault.
	An assault can be committed by silence in this situation. 

	Lamb [1967]
	D pointed a loaded gun at V. Both D and V believed the gun wouldn’t fire. D pulled the trigger. It fired. V died. 
	If both D and V believed, wrongly, there was no possibility of violence/force then could this still be an assault? 
	No assault. V didn’t fear force or violence when the gun was pointed at him.  

	Smith v Chief Superintendant of Woking Police Station [1983] 
	V saw D looking through her bedroom window late at night. She was frightened, assuming D would break in. 
	Whether the D could argue that as there was a glass window between D and V and a locked front door there was no assault as there was no immediacy of harm. 
	Since V believed that she was to be attacked and therefore likely immediate violence this was an assault. 

	Tuberville v Savage (1669)
	D put his hand on his sword and said if the judges weren’t in town he would act differently. V felt threatened. 
	Can a verbal ‘condition’ (“If it were not...”) applied to an action nullify the apprehension of immediate unlawful force?
	The words nullified the action of D putting his hand on his sword. V couldn’t have feared violence in this case. 

	Light (1857)
	D raised a sword above V’s head and threatened her but in doing so added a condition. 
	On its own facts was the verbal ‘condition’ (“Were it not...”) applied to an action nullify the apprehension of immediate unlawful force?
	The words did not nullify the action of D raising his sword. V could have feared violence, even fleetingly, in this case.

	Cunningham [1957]
	D pulled a gas meter from a wall in a house causing gas fumes to spread to the house next door. No definite intention to cause harm.  
	Which test of recklessness was to be applied – a subjective test or an objective test?
	Subjective test was to be applied – did D himself see the risk, take the risk and was injury caused? If so, D is reckless and if not, not reckless. Now universal test following G and R (2003). 


Task 3 – The scenario

A useful way to tackle this question and other scenario questions is by using the I.L.A.C. method. 

The I.L.A.C. method

1. Work out the “Issues” – here, they are simply whether assaults have been committed. In other situations there may be more serious injuries warranting a closer look at more serious offences up the hierarchy of non-fatal offences;

2. Define the “Law” – again, the law appertaining to the scenario in this task is simply that of assault under s.39. In other situations, a more ‘serious’ injury would mean a potential conviction under a more serious offence. Also use cases to support your definitions and thoughts;

3.  “Apply” the “Law” to the scenario – in other words, break the definition of assault down into its constituent parts (“an act”, “apprehend”, “immediate” etc. and then apply these to the issues of the scenario one-by-one. See below. Also use cases to support your definitions and thoughts;

4. Finally, “Conclude” – in the student’s opinion: having identified the potential offence and applied the definition to the defendant’s acts, has the defendant, in the student’s own words, done enough to satisfy the definition of assault, or not?
The scenario (with a suggested I.L.A.C answer below): 

William is on a bus on his way to a Halloween party. Alone, on the top-deck of the bus, he decides to put his werewolf mask on to try it for size. At the same time Cassandra, William’s friend, who is also going to the party, comes upstairs. William sees her coming and thinks it will be very funny to keep the mask on. When she sees William wearing the mask she screams with fright. Annoyed, Cassandra shouts at William “Is that you William? Take off the mask or I’ll get my own back!” William, nervously, removes his mask. Realising it is him, Cassandra calls him “a pig” and spits at him. William hears her spit but doesn’t see the spit. The spit narrowly misses William’s face.
Issues: there appears to be three separate, but conjoined issues:
1. When (Cassandra) sees William wearing the mask she screams with fright.
2. Annoyed, Cassandra shouts at William: “Is that you William? Take it off or I’ll get my own back!”

3. Realising who it is, Cassandra calls him “a pig” and spits at him. William doesn’t see this and the spit narrowly misses his face.

Law:

An assault is an act done intentionally or recklessly which causes another person to apprehend the infliction of immediate, unlawful force on them.  
Apply: 

1. When (Cassandra) sees William wearing the mask she screams with fright.
	Law - Actus reus:
	Apply the Law

	Causes another person to apprehend
	Cassandra screams with fright so may think she’s going to be attacked (Logdon, Constanza)  

	Immediate


	As the person wearing the mask is close in front of her, in close proximity on the top deck of a bus, she could believe an attack was immediate (Smith, Ireland) 

	Unlawful force on their person


	In fearing an attack she would no doubt fear unlawful force to be applied to her at some point. 

	Causes another person to apprehend
	Cassandra screams with fright so may think she’s going to be attacked (Logdon, Constanza)  

	Mens rea:
	Apply the Law

	Intentionally - Generally left to a jury to decide but could be defined as a true desire to bring about the consequence of something.  
	It would seem that William wanted to frighten or scare Cassandra as he knew who it was and that she was coming upstairs. It is immaterial that it may have been for a ‘joke’ since Cassandra didn’t see it that way (Moloney etc.).  

	Or, recklessly

	Even if it wasn’t his true desire to frighten her, William must have seen a risk that Cassandra would apprehend force, that he nevertheless took the risk in keeping the mask on and she was frightened. This should be enough to satisfy the recklessness test (Cunningham).


2. Annoyed, Cassandra shouts at William “Is that you William? Take off the mask or I’ll get my own back!”
	Law - Actus reus:
	Apply the Law

	An act
	Cassandra shouts at William to take the mask off or she’ll do something unpleasant to him (Fagan). 

	Causes another person to apprehend
	William has to believe she will do something to him unpleasant and unwanted. Given the fact she is angry William is entitled to think as such (Logdon). 

	Immediate
	Again, as Cassandra is right in front of him, shouting at him he is entitled to think the forthcoming force will be immediate. However, she does attach a ‘condition’ to her words: “Take off the mask or I’ll get my own back!” This may nullify the threat (Tuberville, Light).

	Unlawful force on their person
	As to what she is going to do following her ‘threat’ William would be entitled to believe it would involve applying force to him in some way. 

	Mens rea:
	Apply the Law

	Intentionally 
	It would seem that Cassandra has no qualms about making the threat so it would seem intent – the true desire – is present. Obviously, this depends upon William’s perception of the threat and the condition attached.  

	Or, recklessly
	Regardless of the presence of intent, and ignoring the validity of the condition, clearly Cassandra would have seen the risk of her action bringing about the fear of immediate force. She took that risk and William would have felt threatened.  


3. Realising who it is, Cassandra calls him “a pig” and spits at him.  William hears her spit but doesn’t see the spit. The spit narrowly misses William’s face.
	Law - Actus reus:
	Apply the Law

	An act
	Cassandra spits at William – the act (Fagan). Whether calling him a “pig” is perhaps a distracter and bears no relevance to the assault depends on whether this was a factor on William’s mind. Remember: a V doesn’t have to feel frightened or scared during the commission of an assault, simply “apprehend” (believe) the application of force is immediate. 

	Causes another person to apprehend
	If William saw the spit coming towards him and believed it would hit him then he must have apprehended the force. However, he didn’t see the spit coming so there may not be an assault. But he did hear Cassandra spit so he may have feared force to be applied!

	Immediate
	As Cassandra is in close proximity to William, then the apprehension of force will be immediate.

	Unlawful force on their person
	Clearly, here, the spitting is without consent so unlawful force. The fear of it hitting him would allow the act to be unlawful. It doesn’t matter that the spit misses him (unless it was clearly going to miss him). Here the spit “narrowly misses him”. So, if on hearing the spit he perceived the force then it may be an assault. 

	Mens rea:
	Apply the Law

	Intentionally 
	It would seem that Cassandra has again no qualms about spitting on William so it would seem intent – the true desire to spit on him – is present. 

	Or, recklessly
	Again, regardless of the clear presence of intent, Cassandra would have seen the risk of her action bringing about the fear of immediate force. She took that risk and provided William understood she was spitting at him he would have felt the spit was to hit him, but by chance it didn’t.   


Conclude
1. Given William’s intention to scare Cassandra, even if it was for a joke, is unlikely to preclude him from a conviction under s.39 for common assault (assault). It is Cassandra’s perception as to whether she will feel force is to be applied. Being frightened would suggest that this is possible.  

2. Given that there may be a condition applied, then this may not be enough for an assault. If William perceives the condition as negating or nullifying the immediate force then there is unlikely to be a conviction under s.39. However, if the condition is not believed by William or that it is misunderstood, then the likelihood is a conviction will stand. 
3. Here it would appear Cassandra intend to hit William with her spit. Since William didn’t see the spit (so ordinarily would be unlikely to constitute an assault) but he heard it then this could potentially be an assault under s.39. If William perceives the force of the spit will be applied, then it will not matter that it narrowly misses him.
Task 4 – Reform of the law

This task is an opportunity to compare and contrast the common law’s definition…

 “An assault is an act which causes another person to apprehend the infliction of immediate, unlawful force on his person…” 

…with the Law Commission’s 2015 proposed definition: 

“Threatened assault, where a person intentionally or recklessly causes another to think that any such force or impact is or may be imminent, and that other does not consent to the conduct in question.”

Points that could be raised are:

1. The use of the phrase “Threatened assault” specifically identifies the offence as requiring no physical contact.

2. The common law’s mens rea is retained maintaining a “basic” intent crime.

3. “…causes another to think...” puts the common law’s original “apprehend” into more modern language.  
4. The fact that the belief in the impending application force is from the victim’s point of view rather than the D’s is retained.

5. The use of the word “force” not “violence” is used could provide a larger field of opportunity for prosecution – advantage/disadvantage?

6. “Imminent” not “immediate” is used. Again, this provides a much wider scope of time in which the D can think the force to be applied reflecting cases such as Constanza and Ireland etc.
7. A defence is built into the new definition whereby the offence is nullified if the V had consented to the “conduct in question”.  
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Lesson Element

Non-fatal offences against the person: common assault
Student Activity
Task 1 – Summarising the law on assault
1. What is meant by the term “the common law”? 
	


2. What advantages does the definition of assault have in being defined under the common law? 

	


3. What is the significance of section 39 Criminal Justice Act 1988?
	


4. For what seems a simple offence to commit the definition of assault has several parts that must be proved. Briefly outline these parts in relation to the actus reus of assault.

	


5. Using common law examples define the mens rea of assault. 
	


Confusingly, perhaps, assault and battery are two distinct offences. Even more confusing is that they are jointly referred to as “common assault” when charged.  Both are defined under the common law but charged separately as summary offences under s.39 Criminal Justice Act 1988 according to the Divisional Court in DPP v Little (1992). The distinction may seem odd to the layperson – one covers threats while the other covers contact – but, arguably, in practice this makes perfect sense. Indeed, the Law Commission in their Report in 2015 felt that two separate offences should be retained (see Task 4 below).   

Task 2 – Summarising the cases

The first case is completed to get you started. Text books or the internet can be used to complete the task.

	Case Name
	Summary of Facts
	Area of Importance in assault
	Ratio decidendi

	Fagan v Metropolitan Police Commissioner [1969]
	D drove his car onto a policeman’s foot and then refused to move it. 
	Whether an omission (a failure to do something) will amount to an assault? 
	An assault must be carried out by an act (or words). 

	Logdon v DPP [1976] 
	
	
	

	Constanza [1997]
	
	
	

	Ireland (1997)
	
	
	

	Lamb [1967]
	
	
	

	Smith v Chief Superintendant of Woking Police Station [1983] 
	
	
	

	Tuberville v Savage (1669)
	
	
	

	Light (1857)
	
	
	

	Cunningham [1957]
	
	
	


Task 3 – The scenario

Students should discuss the following scenario and make notes on their thoughts as to whether any assaults have, or have not, been committed.  A useful way to tackle this question is by using the I.L.A.C method.
The I.L.A.C. method

1. Work out the “Issues” – here, they are simply whether assaults have been committed. In other situations there may be more serious injuries warranting a closer look at more serious offences up the hierarchy of non-fatal offences;

2. Define the “Law” – again, the law appertaining to the scenario in this task is simply that of assault under s.39. In other situations, a more ‘serious’ injury would mean a potential conviction under a more serious offence. Also use cases to support your definitions and thoughts;

3.  “Apply” the “Law” to the scenario – in other words, break the definition of assault down into its constituent parts (“an act”, “apprehend”, “immediate” etc.) and then apply these to the issues of the scenario one-by-one. See below. Also use cases to support your definitions and thoughts;

4. Finally, “Conclude” – in the student’s opinion: having identified the potential offence and applied the definition to the defendant’s acts, has the defendant, in the student’s own words, done enough to satisfy the definition of assault, or not?
William is on a bus on his way to a Halloween party. Alone, on the top-deck of the bus, he decides to put his werewolf mask on to try it for size. At the same time Cassandra, William’s friend, who is also going to the party, comes upstairs. William sees her coming and thinks it will be very funny to keep the mask on. When she sees William wearing the mask she screams with fright. Annoyed, Cassandra shouts at William “Is that you William? Take off the mask or I’ll get my own back!” William, nervously, removes his mask. Realising it is him, Cassandra calls him “a pig” and spits at him. William hears her spit but doesn’t see the spit. The spit narrowly misses William’s face.

Task 4 – Reform of the law

This area of law is arguably in need of reform. The latest proposals for reform were made by the Law Commission in 2015. The origins of these proposals can be traced back to 1980. The Law Commission’s proposal inter alia is to introduce a more modern, updated definition of assault:

“Threatened assault, where a person intentionally or recklessly causes another to think that any such force or impact is or may be imminent, and that other does not consent to the conduct in question.”

Consider whether this updated but as yet proposed statutory definition is an improvement upon the current common law definition.

Extension activity:

Using the link below to the Law Commission’s 2015 Report: Offences against the person – modernising the law on violence, read the relevant parts of Chapter 2 and 5 in relation to assault.

http://www.lawcom.gov.uk/project/offences-against-the-person/
ABC – This activity offers an opportunity for English skills development.





‘These draft qualifications have not yet been accredited by Ofqual. They are published (along with specimen assessment materials, summary brochures and sample resources) to enable teachers to have early sight of our proposed approach. 


Further changes may be required and no assurance can be given at this time that the proposed qualifications will be made available in  their current form, or that they will be accredited in time for first teaching in 2017 and first award in 2019 (2018 for AS Level qualifications).’





OCR Resources: the small print�OCR’s resources are provided to support the delivery of OCR qualifications, but in no way constitute an endorsed teaching method that is required by the Board, and the decision to use them lies with the individual teacher.   Whilst every effort is made to ensure the accuracy of the content, OCR cannot be held responsible for any errors or omissions within these resources.�© OCR 2016 - This resource may be freely copied and distributed, as long as the OCR logo and this message remain intact and OCR is acknowledged as the originator of this work.


OCR acknowledges the use of the following content: n/a


Please get in touch if you want to discuss the accessibility of resources we offer to support delivery of our qualifications: �HYPERLINK "mailto:resources.feedback@ocr.org.uk"��resources.feedback@ocr.org.uk�





We’d like to know your view on the resources we produce. By clicking on ‘�HYPERLINK "mailto:resources.feedback@ocr.org.uk?subject=I%20liked%20this%20AS%20Level%20Law%20Lesson%20Element%20Non-fatal%20offences%20against%20the%20person%20Common%20Assault:%20Assault"��Like�’ or ‘�HYPERLINK "mailto:resources.feedback@ocr.org.uk?subject=I%20disliked%20this%20AS%20Level%20Law%20Lesson%20Element%20Non-fatal%20offences%20against%20the%20person%20Common%20Assault:%20Assault"��Dislike�’ you can help us to ensure that our resources work for you. When the email template pops up please add additional comments if you wish and then just click ‘Send’. Thank you.


Whether you already offer OCR qualifications, are new to OCR, or are considering switching from your current provider/awarding organisation, you can request more information by completing the Expression of Interest form which can be found here: � HYPERLINK "http://www.ocr.org.uk/expression-of-interest" �www.ocr.org.uk/expression-of-interest�


Looking for a resource? There is now a quick and easy search tool to help find free resources for your qualification: ��HYPERLINK "http://www.ocr.org.uk/i-want-to/find-resources/"�www.ocr.org.uk/i-want-to/find-resources/
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