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A Level Law Exemplar Candidate Work

Introduction

These exemplar answers have been chosen from the
summer 2019 examination series.

OCRis open to a wide variety of approaches and all
answers are considered on their merits. These exemplars,
therefore, should not be seen as the only way to answer
questions but they do illustrate how the mark scheme has
been applied.

Please always refer to the specification https.//www.ocr.
org.uk/Images/315216-specification-accredited-a-level-
gce-law-h415.pdf for full details of the assessment for

this qualification. These exemplar answers should also be
read in conjunction with the sample assessment materials
and the June 2019 Examiners'report or Report to Centres
available from Interchange https://interchange.ocr.org.
uk/.

The question paper, mark scheme and any resource
booklet(s) will be available on the OCR website from
summer 2020. Until then, they are available on OCR
Interchange (school exams officers will have a login for
this and are able to set up teachers with specific logins —
see the following link for further information http.//www.
ocr.org.uk/administration/support-and-tools/interchange/
managing-user-accounts/).

Itis important to note that approaches to question
setting and marking will remain consistent. At the same
time OCR reviews all its qualifications annually and may
make small adjustments to improve the performance of
its assessments. We will let you know of any substantive
changes.

© OCR 2019
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A Level Law Exemplar Candidate Work

Section A

Note: For all questions the mark scheme refers to Levels 1 to 4 which are characterised by the descriptors excellent, good, limited and
basic. The only guidance given to markers is to suggest what an excellent/good/limited or basic response might typically contain.

For Questions 1 and 2 the mark scheme guidance suggests that an excellent (Level 4) response would be a‘complete’response to
the question and that incomplete responses will be placed in lower levels based on the degree of completeness.

For Questions 3 and 4 the mark scheme anticipates a range of critical points with some increase in the level of development at each
level (fully, well, partial etc).

Question 1

1  Explain overruling and distinguishing. [10]

Exemplar 1 3 marks

o4

Examiner commentary

This is a Level 2 response that could reach Level 4 if it included an explanation of both terms with appropriate supporting case law
for each. Here we have no supporting authorities for either term and although we have a definition of overruling, the candidate is
only making progress towards a definition of distinguishing.

The candidate understands that distinguishing involves a difference between cases, but without recognising that it involves a
difference in the material facts, it cannot score higher marks. Features such as understanding that distinguishing is a method of
avoiding an otherwise binding precedent and that the outcome may result in an original precedent might influence where a score
lies within a particular level, but the basic elements of the question (definitions and supporting authorities) are the requirements
which determine the appropriate level.
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Exemplar 2 10 marks
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Examiner commentary

This is a Level 4 response. Here we have a complete response with a definition of overruling with two examples and appropriate
supporting authorities taken from the operation of the Practice Statement (probably the best source of examples of overruling).
The candidate has given the overruling case and the case overruled. We then have a good definition of distinguishing with the
important reference to material facts and an appropriate pair of cases as supporting authorities. The whole response scored full
marks and took a couple of paragraphs, very much quality over quantity.
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Exemplar Candidate Work
Question 2

2 Explain the Golden Rule of statutory interpretation. [10]
Exemplar 1 1 mark
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Examiner commentary

This is a Level 1 response. Level 4 would require a definition of both the narrow and wide versions of the rule, as well as appropriate
supporting authorities for each. Here the candidate is offering an over-arching definition ‘choosing a different definition that is less
literal’ Again, the comments about giving judges a little more freedom or being used when the case is too harsh might influence

where the score should be placed within a level, but without an accurate definition of each version and supporting authorities, the
response cannot access the higher levels.
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Exemplar 2 10 marks
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Examiner commentary

This is a Level 4 response. This response is complete because there are accurate definitions of both the narrow and wide versions
of the golden rule as well as relevant supporting case law. The narrow rule is well illustrated by drawing attention to the ‘choice’
between two alternate meanings, which is the essence of the narrow rule, and although the wide rule doesn't refer to a repugnant
outcome, ‘unfair’outcome is close enough and conveys the essence of the rule. Again, the response scored full marks in two
paragraphs (the third and final paragraph was unnecessary).

1

For the benefit of centres new to OCR, for this session the case of Adler v George (1964) 2 QB 7 has been credited as both a narrow
and wide golden rule case as it seems to have been treated differently by different exam boards. For the record, OCR has always
regarded Adler v George as a narrow rule case. The essence of any narrow rule case involves a choice between two alternate
meanings, one of which will give a just or sensible outcome and the other an absurd or unjust one. The wide rule involves words
with only one meaning but that meaning would lead to a repugnant outcome.

In Adler v George, Lord Parker considers that the literal meaning of the termvicinity'is 'being near in space, which would have
meant a successful appeal. He considered that an alternative meaning of ‘in or in the vicinity of ' would do no violence to the
meaning and provide for an outcome more consistent with Parliament’s intention under the Act (s.3 Official Secrets Act (1920)).
Hence, he chose between two alternatives: ‘being near in space’andin or in the vicinity of'making this, it is submitted, a narrow rule
case. We recognise that other interpretations are possible and will credit the case under both rules.

© OCR 2019




A Level Law Exemplar Candidate Work

Question 3

3 Discuss the advantages of binding precedent. [15]

Exemplar 1 3 marks
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Examiner commentary

This is a Level 1/2 response. Although there is some evidence of development, there is too little content to access the higher levels.
The candidate offers some AO1 in the first paragraph and the first sentence of the second paragraph (no credit). The remainder of
paragraph two offers a point (consistency) developed through a counter-point (previous decisions might not always be suitable).
This underscores the point that a disadvantage can gain credit in a question predicated on advantages where it is used to
contextualise an advantage, as is the case here. The third paragraph starts with some more AO1 (no credit) but goes on to make a
point about flexibility. However, the attempt to develop the point is confused and unclear.
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Exemplar 2 5 marks
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Examiner commentary

This is an extract from a wider response chosen as an illustration of how to write a well-developed point — a skill which provides
candidates with access to the higher marks. The response starts with the advantage that binding precedent provides certainty. This
is then developed by providing a‘consequence’ - that it allows claimants to plan their affairs. It then uses a counter-point that this
is undermined by the fact that some judges have the power to overturn previous rulings leading to less certainty. The extract also
illustrates that disadvantages can be creditworthy where they are used to contextualise an advantage, but this would not be the
case if disadvantages were presented as stand-alone disadvantages.
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[ ]
Question 4

4 Discuss the advantages of the Golden Rule of statutory interpretation. [15]

Exemplar 1 3 marks
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Examiner commentary

This is a Level 1/2 response. The opening paragraph asserts that the golden rule prevents absurd outcomes. The second paragraph
offers some development as it contextualises the point by offering an illustration of the kind of absurd outcome produced by a strict
application of the literal rule. It should be noted that the candidate gains no extra marks for citing multiple examples that all make
the same point. The second paragraph is finished with the third point that the golden rule allows judges to look at what parliament
intended. These first two paragraphs represent a well-developed point but the candidate then launches into two paragraphs
specifically cited as disadvantages when the question is about advantages.

Disadvantages in an advantages question can only gain marks where they are used to contextualise an advantage. Explicit stand-
alone disadvantages such as these are not creditworthy. In the final paragraph, the candidate offers a conclusion. There is no need
to conclude in a 15 mark AO3 question although credit may be given where appropriate. However, in this instance the conclusion is
clearly expressed in the context of a disadvantage and not creditworthy. The final paragraph of the conclusion is not creditworthy as
it simply repeats what has already been said.

Exemplar 2 14 marks
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Examiner commentary

This is a Level 4 response. Taking the example above for Question 3, this serves as an example of a response that provides well-
developed points at a sustained level. Paragraphs 1 and 3 both contain a well-developed point followed by a counter-point and
paragraphs 2 and 4 both consist of well-developed points. Note that four modest paragraphs without a conclusion can still score the
highest marks.
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Section B

Exemplar Candidate Work

For Questions 5,6, 8 & 9 the mark scheme guidance anticipates the same kind of approach to AO1 as laid out above for Questions 1
& 2 (i.e. credit based on degree of completeness with some supporting authority). The AO2 marks for application very much follow
the AO1 by offering credit for the completeness of the client advice based on applying the appropriate legal principles to the given
facts. The key here is about tying the relevant legal principles to the facts. It will not always be necessary to reach the right’ outcome
as some questions may lend themselves to different outcomes based on justifiable alternative lines of reasoning. Thus, it is possible
to score full marks with a different outcome to the one anticipated in the mark scheme where this has been reasoned appropriately.

Question 5

Alice runs a small business from home. She has adapted a garden shed into a workshop where she
makes tie-dye T-shirts to sell at summer music festivals. The dyes are kept in large plastic vats. Alice
does not know that one of the vats is worn out and is slowly leaking. Dye is soaking down through the
shed floor to the ground underneath and has spread to the neighbouring property. Bob lives next door
to Alice and grows prize winning marrows which have all been ruined by the dye.

5 Advise whether Bob would be successful in an action in Rylands v Fletcher against Alice. [25]

Exemplar 1 11 marks

5 0 |15 P \oed S s Qesoror S8V
l\‘c&bil'ilﬂn Loes  oMS Aoverse d - Tow e
AOSe of isAlendS .2y Pleasclo— "y
Woes ke A Thewr A f o ol revdtuareat
M rerie, e5cefed anyxe corores Prorery
. e @8y c-.r\{.@.\-\\ocmy’hs‘\ VO Rervidmy

e IFbe, K\po Meledorty Do w&w_
lowr oaaned Fle. oo dereat ek e
Jiawe, Lo Me gkmég_r) C_?ﬁusm,
A Tl el (G S I T

IAE Mo Do reduran . Mesenals deuse
dewmene ¥Fo M Clenrveand:  Teea
N Belordent 5 Vithe B 3e
:,dkw{, aareg, S ik Vel XY
Cose Gor MY IS RmienshS VD

F‘C%’C\»@f WN— A A=A CA Qplouc}'n"\“\dac&.s_—
\b‘\\)&‘_ﬁ-—f‘

17 © OCR 2019




A Level Law Exemplar Candidate Work

"f.‘i_"»\m Carse CCermex ' HrAls, deama
ey, Hed ctaaned tOcunege oS
Do = nevwnweal pAe VRG-S g
cﬁb\e.s - VSece. L2 ¥ s teurey <

Pvearic et Wlerz . Ao — xf\t,_h.«utb\\
Wb v/ e\S .

Lishh o) Coregee e ARy OMET Pm-x—
@R ConcFns  Me WMMA— Ve 12
\ MO &wm& R e ST
Yot s Suw @%Mmm
Dk MSo, oS e ondtone foreSeeche?
Iy coud e CrSue S Yhend Piice
O Not e see Yee clernege oS
Sie (0SS MNot atlvere OF e Cect
Fe & ne @ te vatl (eSS
Lo~ oA Taaefere Sle SMd not
hnewy  de /ljk_%u@mﬁe taea - Fle
N hesdurl —Patarids = (ot
CoSL

[y ws STt Ce
T&e_ N\C— ...M Pzrcf@“r:g—‘l— Streasing

lo e  neighbrvS Prvo lerty in dise Coase
Of iagfomd Us  Flescler Meam) Fled
to clefondoni s Licbite o8& Jiu

| o — nedetratl SunbSience ek Conyedd _
d&.f’n@gfe fo  He Ll naonit$S [ aungf) cnd
haol inbetored Uikt hSS  free Lol |
€ Noevy ek ER Tg jand

T~ Yw  CoSe  Stermernio, Yhe
Axe  Stmalny  lecl iy oangl e

Gl reaeding. \NYro Robvs £rocerdy
| Svor oS  Aler e anaaa O ALron® '_i netowde
P AW oamuny, AYoPRAEY. Tl fEo

18 © OCR 2019




A Level Law Exemplar Candidate Work

ITher  te AMe oS o vowm- nehsel
2y Qencg, Er@ pvwen st Riice
S dwabte.  MSo, The  Whow— iacdorea
Swk Steuncs .(’M\A%&i g;v—n‘-‘_— >
-,',f_z_;aD,S ACA VRN S Cihe N\ A _D.&3 ﬁA\V\S‘.-&
Iy = T, M@ '

| T~ corcimns o~ Bob Wy e
SuceeSCurl . e S e o Alewdy
VU Flbciers oscinSt  Mlice . BS Tere
Loens  Denege corsed bu e

A, N~ e vl S Steanc g O
e gPrecd to tae  neghbourieg
Profuty wA Similevsilty fo 724 lancly
M flebChin.

Examiner commentary

This is a Level 2 response. The candidate is confused between non-natural use of land and non-natural substances and carries this
confusion forwards throughout the response. However, there are some AO1 marks for recognising the need for an escape, the strict
liability nature of the tort, and the need to cause damage and foresight (although there is some confusion between damage and
outcome). There is no over-arching definition, which would have helped the candidate with the missing parts (i.e. bringing on and
accumulating, dangerousness and mischief if escapes) and there is no supporting case law offered. There is some limited application
on escape and causing damage although the foresight point is slightly confused (knowledge of the state of the vats is not a
prerequisite of foresight of harm) as is the ‘peace and enjoyment’ point. The candidate draws a correct conclusion, although not fully
supported. Overall, it needs more completeness, case authorities and detailed application to access higher levels.

Exemplar 2 25 marks
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Examiner commentary

This is a Level 4 response. A complete response to this question needed to cover the AO1 and AO2 of the essential elements of
Rylands ([bringing on and accumulating for own benefit], [dangerous if escapes, escapes & causes reasonably foreseeable harm to
neighbouring land] and [non-natural (or extra-ordinary) use of land]). There was no need to cover areas not ‘pointed to' by the given
facts, so parties, defences or remedies were not required although they could be credited at Level 1 where given. This script has
covered all the key AO1 requirements first with generous use of supporting authorities including recent authoritative cases such as
Transco (note there is no need to go through the case facts for full credit).

The response then tackles the AO2 application. The script is a good example of a candidate making good intelligent links between
the given facts and the law. For example, “The dye is likely to cause harm/mischief if it escapes (law) because it in itself can be

seen as dangerous [..] and its purpose is to change the physical looks of things by changing the colour of them (application).”

The application based on the similarity between the scenario and Cambridge Water is also handled well. The script finishes with a
reasoned and justified conclusion. The AO1 content could have been cut down — in particular, there was no need to cover defences
when none were apparent.

Note here the approach of setting out all the AO1 (law) first and then dealing with the AO2 (application) second. Full marks can be
achieved whether the AO1 and AO2 are merged or kept separate, as seen here.
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Question 6

Charlie has recently bought a camera drone as he wants to start a business taking aerial photographs.
On one of his first assignments Charlie is flying his drone over a large housing estate when his mobile
phone rings. Charlie knows he should not answer while he is flying the drone but he is worried he might
miss out on a new job so he tries to fly the drone with one hand and answer his phone with the other.
He loses control of the drone which flies into a power cable causing a power cut. The power company,
Elektrix, now wish to sue Charlie. They have been advised that this is a novel case for which the courts
have no existing precedent.

6 Advise whether Elektrix would be successful in an action in negligence against Charlie. [25]
Exemplar 1 9 marks
b.| N(’G(LLO@L(’JLCO n_ e lorolkeon doun mtz) e

mnmw el;a,mmfa Y. [neum ne emw(m- ao che
waen't g thd aduold HAdE looudnt e drtn e .
_INeolLpenco ha¢ eunce lpeon dmmlongd wneydmd
dLLUY&E O Un_ CageS mu,hcm i’n Pt

egto,m L@h?ﬂ!é a) hla,q there qulfﬁ-n ot |
proxmU 2 anel ) ik P(uy AUt and reaaenold o b
Lrwmrf’ djduﬁf rrp mn!7 IIn Hatg SCona o, Hne\t‘ic
LLH"h 0y mu i (e | Ny and Clhaila
7] l. nafue ey efivaed damaoe i g Eldibe s
poulel ca e, ccux.&ma apader ctit- |Eumhonce baty,
n,uﬂf avd reaan.

Richa nesey et woudd: caluoe. Elole by A Lnge

| QU ol cum ou it of-monsty, pliathe priceba (A
Hflﬂ damagen Aveld G’UJH:VIPJE‘J CC)E?: mcmu“m Lt

1/ _Lm,ﬂmffm Lo Clacuid Eallpe nokd Llde un
A fseta of dl L{’J of ooge.

N.

23 © OCR 2019




A Level Law Exemplar Candidate Work

nak Choie oy breache dobiin ALUuoﬂfmm
waide Holuvix a8 i rfommmmmmﬁt
ne crena lool td_dhp.oloahanciicll o Hnedy

mn\oﬁu.

®ooarding mumhon ﬂox s .
s?aﬂﬂﬁmol %hw Ut Lo an glo mmmhm and

@u,h@mmw c&u&e [n.thig K(OMVL(’] Clha

| (‘uhm tn cam(d H’m ochM lﬂﬂmWf mmmhml(jr

70 coneltide, Elekrviy wiald. -

actLont L0 00 ALLaen co anaLng Unﬂ AL s alL’dmfo
_lelomonits ¢ ?{é\mem a:=

Ihad aduw m”(’n reummm Yhem . e loveached

N thot Auty and as s e (aJM@-&g_W e!amﬂga_

Examiner commentary

This is a mid-Level 2 response. As might be expected, a Level 4 (complete) response would require an explanation of duty, breach
and causation (along with some supporting authority) and application of the same. This candidate has limited AO1 credit. Like

many other candidates, this candidate starts with an over-arching definition of negligence and a reference to its historic origins in
Donoghue v Stevenson (which might be relevant in an essay question on negligence but could have been omitted here). The AO1 is
restricted to a two-thirds definition of the Caparo test (reasonable foresight is missing) and there is no authority beyond Donoghue
and Caparo. There is nothing credit worthy offered in terms of AO1 on breach or causation. The application is also limited to a brief
analysis.

The proximity is reasoned on causation of damage rather than being close in time and space and the fair, just and reasonable test is
reasoned on the claimant’s financial loss being unreasonable rather than the policy reasons supporting the imposition of a duty in
the circumstances. There is some vaguely relevant application on breach where the criminal notion of recklessness is used to express
the defendant’s lack of care (although this is not clearly expressed). Finally, there is an attempt at both the AO1 and AO2 of causation
but this is mistakenly based on principles borrowed from criminal law. The conclusion is thus unsupported.

Exemplar 2 24 marks
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Examiner commentary

This is a Level 4 response. There is no doubt that this was the most popular and well-answered question. Many of the Level

4 responses ran to several pages with well in excess of 20 cases. This script has been included as an example of the fact that
candidates can access full marks without excessive content or cases. In fact, this script could have left out the penultimate paragraph
on risk factors and still scored exactly the same mark.

For AO1, firstly the script sets out duty of care - the three limbs of the Caparo test are given with an appropriate supporting case for
each. Had duty been considered ‘in the light of Robinson; the conclusion would have been to apply Caparo anyway so there was
no problem with its omission. However, if there was a hypothetical future exam question involving someone suffering an upset

stomach after drinking some fizzy drink with a decomposing insect in it, candidates who insist on applying Caparo when there is a
clear precedent to follow would not score full marks.
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Secondly, it sets out breach correctly based on the reasonable man and although it uses Bolam (experts) and Mullins (children)
rather than something like Vaughan or Blyth it is accurate enough. Had the response not gone on to consider risk factors it would
still have been enough for full marks. The actual breach here is so obvious (Charlie falls below the standard of the reasonable drone
flyer by flying it with one hand whilst answering his phone) — in the circumstances there’s really no need to look for any factors
that might alter the standard of care. Many candidates speculated one of two things. Charlie was new to flying a drone and should
be considered in the light of Nettleship or that he was a professional drone flyer and should be considered as an expert in the

light of Bolam/Montgomery — both points were creditworthy but weren't really needed and candidates should be discouraged
from speculating too widely. This was a 25 mark/30 minute question and some candidates spent too long on this question to the
detriment of other questions, especially Question 7.

Thirdly, it sets out causation based on factual causation supported by Barnett and remoteness based on Wagon Mound. Again, this
was such a straightforward scenario that candidates could have scored full marks by just offering factual causation with a case and a
comment to the effect that the damage was not too remote. There was certainly no need to consider the thin skull rule as this script
did or, as some candidates did, res ipsa loquitur, loss of a chance and multiple causes.

Each section of AO1 was followed by a brief but well considered and accurate piece of AO2 application that made good links
between the legal principles and the facts given. A straightforward conclusion gave this script everything it needed for high Level 4.
As stated above, the risk factors and the thin skull rule could have been left out and this would have made no difference to the final
mark. Excessive explanations of irrelevant aspects of the law, excessive citation of cases and idle speculation outside the facts given
do not gain extra marks and can often detract from a balanced approach to the overall paper.
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Questions 7 and 10

These are, in effect, the same question. Here, both the AO1 and the AO3 marking was based on the same principles as discussed
above in relation to Questions 1 to 4 with the additional requirement (under the AO3) of a conclusion. For AO1, a Level 4 (complete)
response would include an account of both limbs of the Salmond test (is D an employee?’ and did the tort take place in the course
of employment’?) as well as some reference to recent changes relating to the akin to employment and/or close connection tests.

Question 7

Essay question on the law of tort

7* Discuss the extent to which vicarious liability is effective in achieving the aims of fairness,

deterrence and apportionment of blame. [25]
Exemplar 1 8 marks
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Examiner commentary

This is a Level 2 response. This script is an example of a significant minority of responses that failed to provide any AO1. There is a
very brief overall definition in a small opening paragraph. The second paragraph has a good well-developed point, which asserts
that vicarious liability is unfair but qualifies this by pointing out that employers may be best placed to pay out and then reflecting on
the positive impact this would have for the claimant. Paragraph three is a similarly good well developed critical point which focuses
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on the lack of a deterrent effect, which is tempered by pointing out the limitation to this provided by the provision that this is not
the case when employees are on a frolic of their own.

Towards the end of the third paragraph, the candidate offers a suggestion for reform — there is no need to do this. Unless there is

a specific reform agenda, it is not necessary for candidates to create their own case for reform in this way. Although there is a case
(Rose v Plenty) provided, there is no wider AO1 context. There is a conclusion in the final paragraph but it doesn't offer anything
beyond what's already been written. For all essay questions, in order to score in Level 4 candidates must offer an AO1 explanation of
the area of law being assessed as well as the evaluation and a reasoned and justified conclusion.
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Question 10

Essay question on the law of tort

Exemplar Candidate Work

10* Discuss the extent to which vicarious liability is effective in achieving the aims of fairness,
deterrence and apportionment of blame. [25]

Exemplar 1 25 marks
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Examiner commentary

This is a Level 4 response. The AO1 is complete because it starts with a definition and then moves on to look at some tests of
employment supported by appropriate case law. It would have been nice to see some reference to recent developments like the
‘akin to employment'test (The Christian Brothers and affirmed in Armes) and the fact that employers can be liable for independent
contractors in some circumstances (Various Claimants v Barclays). However, the traditional material offered is acceptable and
appropriate. The script then considers the second limb of the Salmond test - in the course of employment — again, supported

by appropriate case law. Towards the end of the AO1 the candidate shows some up-to-date knowledge by explaining the ‘close
connection’test in relation to intentional torts supported by Mohamud v Morrisons. Therefore, the AO1 requirement is fulfilled —
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both limbs of the Salmond test and something that demonstrates up-to-date knowledge in relation to changes in the approach to
intentional torts.

The AOT1 is followed by a sustained passage of AO3 that demonstrates range, sustained development, a focus on the wording of the
question and some thoughtful use of supporting authorities. The script finishes with a conclusion that, although it repeats some
preceding content, addresses the question.
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Question 8

During an especially cold winter in Newtown village the local lake froze over. This had happened
in previous years and there had been a number of accidents. Consequently, Newtown Council had
erected signs stating ‘Access to the Lake Strictly Prohibited — No Skating Allowed — Extreme Danger
When Frozen’. Davina had been given a new pair of ice skates at Christmas as she has been training
to skate for the County Skating Championships. Davina ignores the signs and starts skating on the
frozen lake. A thin patch of ice breaks, Davina falls through the hole and she suffers serious injuries as
a result of hypothermia.

8 Advise whether Davina would be successful in an action against Newtown Council in occupier’s

liability. [25]
Exemplar 1 6 marks
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Examiner commentary

This is a Level 1/2 response. The AO1 needs more detail in order to reach higher marks. There is no reference to the overall Act, any

of its statutory provisions or relevant case law. The candidate has a basic sense of a difference in the duty owed to visitors and non-
visitors (although the precise nature of the duty owed to the latter is confused). They then go on to define and apply the trespasser
status before tackling two of the limbs of the 5.1(3) OLA 1984 test. However, these are anecdotally expressed and uncited.

The AO2 is similarly basic and includes the classification of Davina as a trespasser and a narrative observation that there is a warning
sign which may make out two of the three requirements of s.1(3). The point about property harm and personal injury is irrelevant
as no property harm is mentioned. The conclusion is as good as unsupported since the reasoning it is based on (she is able to claim
simply because she has injuries) is not properly reasoned.

Exemplar 2 25 marks
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Examiner commentary

This is a Level 4 response. Well-balanced and thoughtful, the response scored full marks. It correctly sets out the key areas of OLA
1984 and applies each one accurately. It starts by setting out what constitutes a trespasser and then applies this to Davina and uses
this to correctly conclude that the 1984 Act therefore applies. It then sets out the nature of the duty owed under the 1984 Act, in

particular, the three limbs of 5.1(3)(a-c).

In questions based on a statute, the sections cited count as cases but this script is supported by relevant case law as well. Accurate
and thoughtful application follows each element of AO1 — again with good links to the given facts. Finally, the status of the warning
sign as a defence is considered. This could have been considered under case law such as Tomlinson or, as in this case, under s.1(6).
Finally, an accurate conclusion is drawn based on all the evidence considered. Unlike the other questions, this question had multiple
potential outcomes depending on the interpretation of the given facts as applied to the relevant legal principles. The mark scheme
allowed for this. Accordingly, this candidate speculated on the possibility of consent and contributory negligence being applicable
should an alternative outcome prevail.
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Question 9

During the summer months the lake is used by Newtown Jet Ski Club who have been holding weekend
competitions there for the last fifteen years. They had planning permission from Newtown Council for
these events. Last year Erica purchased a lovely old house about half a mile from the lake. She was
aware of the activities of the Jet Ski Club when she moved in but recently the club has added mid-
week speedboat racing and Erica cannot stand the constant noise.

9 Advise whether Erica would be successful in an action against Newtown Jet Ski Club in private
nuisance. [25]

Exemplar 1 4 marks
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Examiner commentary

This is a Level 1 response. The script starts with a definition that shows some confusion with public nuisance. There is little
creditworthy AO1 — there is a bald statement that locality is relevant and that foresight of harm is required. Neither point is properly
explained or supported with appropriate authority. In application, the locality point is misunderstood (C would be successful
because she is local to the Jet Ski Club rather than looking at the nature of the locality) and this flows into an attempt to use an
uncited case which confuses both the law on‘coming to the nuisance’and its application here. The wrong defendant is also cited as
Newtown Council rather than the Jet Ski Club. Consequently, this leads to an incorrect interim conclusion. The reasonable foresight

point was merged into St Helens Smelting, confusing the point on direct harm. Lastly, there is some incorrect and misunderstood
discussion of sensitivity, which is not relevant here. The final conclusion is both incorrect and unsupported.

Exemplar 2 25 marks
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Examiner commentary

This is a Level 4 response. A complete response required candidates to consider the status of the parties, the relevant factors

that might make this particular interference unlawful or unreasonable and any applicable defences. Once again, the key to these
problem questions is to only focus on what is relevant as dictated by the given facts. This candidate has set out the law first and then
dealt with the application. The AO1 is brief in places and may fall short of full marks for lack of explanation but all the relevant law is
set out with supporting authorities and is sufficient for Level 4.

The relevant parties are set out first. Supporting authority is offered, including Hunter v Canary Wharf, which has particular
importance here in terms of the claimant needing to have a proprietary interest. This is followed by some discussion of what
constitutes an unreasonable interference, some of which could have been omitted. For example, naturally occurring nuisances
have no relevance to the given facts so were not needed in an answer. Sensitivity and malice also have no relevance based on the
facts. However, the script does cover duration, locality and public benefit all of which might be relevant. There is comprehensive
supporting authority. Finally, possible defences are raised including the two most likely defences of prescription and planning
permission — again supported by relevant authorities.

Note: Too many candidates are running through exhaustive and comprehensive checklists of every aspect of a particular tort when
half of it is irrelevant. This has the effect of diminishing the quality of the application and the balance of time spent on each question.
This question produced many responses that were rather typical of that approach. Furthermore, many of these scripts were using
rather dated case law. It was rare to see references to new and important case law developments such as Coventry v Lawrence and
Network Rail v Morris.

The AO2 is thoughtful and starts with a consideration of the status of the parties. It then considers the duration issue, some
irrelevant consideration of sensitivity and malice, the public benefit issue and an incisive comparison to Kennaway v Thompson,
which the question is based on. The candidate draws an early but justifiable conclusion (end of paragraph 1) based the comparison.
Lastly, it considers the possibility of prescription and planning permission as possible defences (correctly citing Coventry v Lawrence
as the new leading authority on both points). Although the conclusion appears brief, equivocal and unjustified it should be read in
the context of the response as a whole where, as stated above, an earlier determination of liability had been set out based on astute
reasoning by analogy with Kennaway.
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